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(iv) A B1/B2 value of 0.70 will be ap-
plied to taxes that vary based exclu-
sively on regional variations, and en-
acted and in effect prior to November 
24, 1992, to permit such variations. 

(f) Hold harmless. A taxpayer will be 
considered to be held harmless under a 
tax program if any of the following 
conditions applies: 

(1) The State (or other unit of gov-
ernment) imposing the tax provides for 
a direct or indirect non-Medicaid pay-
ment to those providers or others pay-
ing the tax and the payment amount is 
positively correlated to either the tax 
amount or to the difference between 
the Medicaid payment and the tax 
amount. A positive correlation in-
cludes any positive relationship be-
tween these variables, even if not con-
sistent over time. 

(2) All or any portion of the Medicaid 
payment to the taxpayer varies based 
only on the tax amount, including 
where Medicaid payment is conditional 
on receipt of the tax amount. 

(3) The State (or other unit of gov-
ernment) imposing the tax provides for 
any direct or indirect payment, offset, 
or waiver such that the provision of 
that payment, offset, or waiver di-
rectly or indirectly guarantees to hold 
taxpayers harmless for all or any por-
tion of the tax amount. 

(i)(A) An indirect guarantee will be 
determined to exist under a two prong 
‘‘guarantee’’ test. If the health care-re-
lated tax or taxes on each health care 
class are applied at a rate that pro-
duces revenues less than or equal to 6 
percent of the revenues received by the 
taxpayer, the tax or taxes are permis-
sible under this test. The phrase ‘‘rev-
enues received by the taxpayer’’ refers 
to the net patient revenue attributable 
to the assessed permissible class of 
health care items or services. However, 
for the period of January 1, 2008 
through September 30, 2011, the appli-
cable percentage of net patient service 
revenue is 5.5 percent. Compliance in 
State fiscal year 2008 will be evaluated 
from January 1, 2008 through the last 
day of State fiscal year 2008. Beginning 
with State fiscal year 2009 the 5.5 per-
cent tax collection will be measured on 
an annual State fiscal year basis. 

(B) When the tax or taxes produce 
revenues in excess of the applicable 

percentage of the revenue received by 
the taxpayer, CMS will consider an in-
direct hold harmless provision to exist 
if 75 percent or more of the taxpayers 
in the class receive 75 percent or more 
of their total tax costs back in en-
hanced Medicaid payments or other 
State payments. The second prong of 
the indirect hold harmless test is ap-
plied in the aggregate to all health 
care taxes applied to each class. If this 
standard is violated, the amount of tax 
revenue to be offset from medical as-
sistance expenditures is the total 
amount of the taxpayers’ revenues re-
ceived by the State. 

(ii) [Reserved] 

[57 FR 55138, Nov. 24, 1992, as amended at 58 
FR 43181, Aug. 13, 1993; 62 FR 53572, Oct. 15, 
1997; 73 FR 9698, Feb. 22, 2008] 

§ 433.70 Limitation on level of FFP for 
revenues from health care-related 
taxes. 

(a) Limitations. Beginning October 1, 
1995, there is no limitation on the 
amount of health care-related taxes 
that a State may receive without a re-
duction in FFP, as long as the health 
care-related taxes meet the require-
ments specified in § 433.68. 

(b) Calculation of FFP. CMS will de-
duct from a State’s medical assistance 
expenditures, before calculating FFP, 
revenues from health care-related 
taxes that do not meet the require-
ments of § 433.68 and any health care- 
related taxes in excess of the limits 
specified in paragraph (a)(1) of this sec-
tion. 

[57 FR 55138, Nov. 24, 1992, as amended at 73 
FR 9699, Feb. 22, 2008] 

§ 433.72 Waiver provisions applicable 
to health care-related taxes. 

(a) Bases for requesting waiver. (1) A 
State may submit to CMS a request for 
a waiver if a health care-related tax 
does not meet any or all of the fol-
lowing: 

(i) The tax does not meet the broad 
based criteria specified in § 433.68c); 
and/or 

(ii) The tax is not imposed uniformly 
but meets the criteria specified in 
§ 433.68(d)(2) or (d)(3). 

(2) When a tax that meets the cri-
teria specified in paragraph (a)(1) of 
this section is imposed on more than 
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one class of health care items or serv-
ices, a separate waiver must be ob-
tained for each class of health care 
items and services subject to the tax. 

(b) Waiver conditions. In order for 
CMS to approve a waiver request that 
would permit a State to receive tax 
revenue (within specified limitations) 
without a reduction in FFP, the State 
must demonstrate, to CMS’s satisfac-
tion, that its tax program meets all of 
the following requirements: 

(1) The net impact of the tax and any 
payments made to the provider by the 
State under the Medicaid program is 
generally redistributive, as described 
in § 433.68(e); 

(2) The amount of the tax is not di-
rectly correlated to Medicaid pay-
ments; and 

(3) The tax program does not fall 
within the hold harmless provisions 
specified in § 433.68(f). 

(c) Effective date. A waiver will be ef-
fective: 

(1) The date of enactment of the tax 
for programs in existence prior to Au-
gust 13, 1993 or; 

(2) For tax programs commencing on 
or after August 13, 1993, on the first day 
in the quarter in which the waiver is 
received by CMS. 

[57 FR 55138, Nov. 24, 1992, as amended at 58 
FR 43182, Aug. 13, 1993] 

§ 433.74 Reporting requirements. 
(a) Beginning with the first quarter 

of Federal fiscal year 1993, each State 
must submit to CMS quarterly sum-
mary information on the source and 
use of all provider-related donations 
(including all bona fide and presumed- 
to-be bona fide donations) received by 
the State or unit of local government, 
and health care-related taxes collected. 
Each State must also provide any addi-
tional information requested by the 
Secretary related to any other dona-
tions made by, or any taxes imposed 
on, health care providers. States’ re-
ports must present a complete, accu-
rate, and full disclosure of all of their 
donation and tax programs and expend-
itures. 

(b) Each State must provide the sum-
mary information specified in para-
graph (a) of this section on a quarterly 
basis in accordance with procedures es-
tablished by CMS. 

(c) Each State must maintain, in 
readily reviewable form, supporting 
documentation that provides a detailed 
description and legal basis for each do-
nation and tax program being reported, 
as well as the source and use of all do-
nations received and taxes collected. 
This information must be made avail-
able to Federal reviewers upon request. 

(d) If a State fails to comply with the 
reporting requirements contained in 
this section, future grant awards will 
be reduced by the amount of FFP CMS 
estimates is attributable to the sums 
raised by tax and donation programs as 
to which the State has not reported 
properly, until such time as the State 
complies with the reporting require-
ments. Deferrals and/or disallowances 
of equivalent amounts may also be im-
posed with respect to quarters for 
which the State has failed to report 
properly. Unless otherwise prohibited 
by law, FFP for those expenditures will 
be released when the State complies 
with all reporting requirements. 

Subpart C—Mechanized Claims 
Processing and Information 
Retrieval Systems 

§ 433.110 Basis, purpose, and applica-
bility. 

(a) This subpart implements the fol-
lowing sections of the Act: 

(1) Section 1903(a)(3) of the Act, 
which provides for FFP in State ex-
penditures for the design, development, 
or installation of mechanized claims 
processing and information retrieval 
systems and for the operation of cer-
tain systems. Additional HHS regula-
tions and CMS procedures for imple-
menting these regulations are in 45 
CFR part 74, 45 CFR part 95, subpart F, 
and part 11, State Medicaid Manual; 
and 

(2) Section 1903(r) of the Act, which— 
(i) Requires reductions in FFP other-
wise due a State under section 1903(a) if 
a State fails to meet certain deadlines 
for operating a mechanized claims 
processing and information retrieval 
system or if the system fails to meet 
certain conditions of approval or condi-
tions of reapproval; 

(ii) Requires a Federal performance 
review at least every three years of the 
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